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INTRODUCTION

The workers’ compensation system has undergone major reforms in recent years.
Legislation that went into effect in 2004 made the system more efficient and less costly
by having injured workers’ requests for medical treatment evaluated through a process
called utilization review (UR).! Under the UR process, a request for treatment cannot be
denied by a claims adjustor and must be approved unless a clinician determines that the
treatment is medically unnecessary. And under the UR process, workers can challenge
decisions denying requested freatment, but employers cannot challenge decisions
approving it. The 2004 legislation also called for the administrative adoption of a

schedule establishing uniform standards for physicians to use in evaluating treatment

' The 2004 legislation relevant to the issues in this case was set forth in two statutes, The
first, Senate Bill No. 228 (2003-2004 Reg. Sess.) (Stats. 2003, ch. 639, § 28, p. 4923)
became effective on January 1, 2004. The second, Senate Bill No. 899 (2003-2004 Reg.
Sess.} (Stats. 2004, ch. 34) became effective on April 19, 2004,
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requests.” In 2013, additional reforms went into effect that built off the 2004 legislation
and established a new procedure, independent medical review (IMR), to resolve workers’
challenges to UR decisions.”

In this writ proceeding, Frances Stevens challenges the constitutionality of the
IMR process. She contends that it violates the state Constitution’s separation of powers
clause, the state Constitution’s requirements that workers’ compensation decisions be
subject to review and the system “accomplish substantial justice,” and principles of due
process. We are not persuaded. We conclude that her state constitutional challenges fail
because the Legislature has plenary powers over the workers” compensation system
under article XIV, section 4 of the state Constitution {Section 4). And we conclude that
her federal due process challenge fails because California’s scheme for evaluating
workers’ treatment requests is fundamentally fair and affords workers sufficient
opportunities to present evidence and be heard.

But we also conclude that the Workers’ Compensation Appeals Board (the Board)
misunderstood its statutory authority in one respect when it reviewed Stevens’s appeal.
The Board concluded that it was unable to review the portion of the IMR determination
that found, “Medical treatment does not include . . . personal care given by home health
aides . . . when this is the only care needed.” Under the 2013 reforms, however, the
Board is empowered to review an IMR decision to consider whether care was denied
without authority because the care is authorized under the MTUS. (§ 4610.6, subd. (h){1)
& (5).) We therefore remand this matter to the Board to consider whether Stevens’s

request for a home health aide was denied without authority.

2 This schedule, the Medical Treatment Utilization Schedule (MTUS), was adopted in
2007 and has since been updated. (Cal. Code Regs., tit. 8, §§ 9792.20-9792.26.)

> This legislation was set forth in Senate Bill No. 863 (2011-2012 Reg. Sess.), which
went into effect on January 1, 2013, 1t added sections 4610.5 and 4610.6 to the Labor

Code. (Stats. 2012, ch. 363, §§ 45-46, pp. 3764-3768.) Further undesignated statutory
references are to the Labor Code.




FACTUAL AND
PROCEDURAL BACKGROUND

Stevens fractured her right foot in October 1997 while working as a magazine
editor for Outspoken Enterprises. Between 1999 and 2002, she underwent three surgeries
on the foot. In 1999, she began to have pain in her left foot, marking the onset of a
condition that was ultimately diagnosed as complex-regional-pain syndrome involving
both feet. Stevens worked intermittently until 2002, but she was unable to return to work
after the third surgery, As a result of the pain in her feet, she was forced to use a
wheelchair and that, in turn, caused low-back and bilateral-shoulder pain. Eventually,
she became severely depressed. Following a trial in May 2013, a workers’ compensation
judge determined that she was permanently totally disabled. |

Stevens’s employer was insured by the State Compensation Insurance Fund (the
SCIF), which has accepted responsibility for her related medical care since the original
mnjury. Over the years, Stevens has received extensive medical care that the SCIF has
covered. In this proceeding, no one disputes the general proposition that Stevens suffers
from pain and other ailments and is entitled to receive SCIF-covered medical care.

Instead, this case is about a particular request for treatment submitted to the SCIF
in July 2013 by Stevens’s physician, Babak Jamasbi, M.D. Dr. Jamasbi sought approval
for Stevens to receive four medications—Ativan, Flexeril, diolofenac cream, and
hydrocodone—mainly to alleviate her pain. He also sought approval for Stevens to
receive the services of a home health aide for eight hours a day, five days a week. The
aide was to help Stevens with bathing and dressing, moving about her home, preparing
meals, and picking up medications from the pharmacy.

Dr. Jamasbi’s request was processed under the SCIF’s established UR procedures
and was forwarded to the SCII’s UR agent, Bunch CareSolutions. The request was then
reviewed by Andrew G. Seltzer, M.D., a board-certified anesthesiologist who holds a
subspecialty certification in pain management. Dr. Seltzer certified that he had no
“material personal, professional, or financial conflict of interest with the patient, health

care providers, insurer/payer, referring entity, or the recommended treatment.” He also




certified that his compensation was not “dependent in any way on the specific outcome of
the case.” In reviewing Dr. Jamasbi’s request, Dr. Seltzer considered a July 19, 2013
medical report by Dr. Jamasbi and “15 pages of additional medical records.”™

Dr. Seltzer denied the request and provided an extensive, nine-page rationale for
his decision. First, he maintained that a home health aide was not warranted because the
documentation did not demonstrate that Stevens was homebound (“normally unable to
leave home unassisted”) or that she required home medical care, much less full-time care,
and because most of the aide’s proposed tasks were not medical in nature. Second, he
denied the request for Ativan because the drug’s efficacy for long-term chronic pain “is
unproven and there is a risk of dependence,” noting that “[mjost guidelines limit use {o 4
weeks.” Third, he denied the request for Flexeril because there was no evidence that
Stevens has acute muscle spasms, the drug should be used only as a “second-line option”
for “short-term” treatment, and the drug has limited and diminishing benefits beyond
those that can be obtained through nonsteroidal anti-inflammatory drugs (NSAIDs).
Fourth, he denied the request for diolofenac cream because studies suggest that its
benefits, if any, are short-term and quickly diminish, it is most effective for conditions
Stevens did not have, and it could expose a patient to significant risks, including
cardiovascular dangers., And finally, he denied the request for hydrocodone because the
drug is an opioid and should be used, if at all, after NSAIDs have been tried, and then
only as a supplement to, not a substitute for, NSAIDs in “the lowest possible dose” and
with a plan in place to closely monitor its proper use—especially with patients, like
Stevens, who suffer from depression or have other mental-health issues.

A letter notifying Stevens of Dr, Seltzer’s decision informed her that she had “a
right to disagree with decisions affecting [her] claim,” and she was invited to call Bunch
CareSolutions if she had questions. She was also informed that she, her physician, or her

attorney could ask for an internal review of the decision, which would be performed by a

different “Physician Advisor.”

* The record does not further reveal the content of these additional documents,




‘Stevens requested the internal review, at least regarding the denial of the request
for the four medications.” This review was conducted by Claudio A. Palma, M.D,,
another board-certified anesthesiologist who has a subspecialty certification in pain
management. As did Dr. Seltzer, Dr. Palma certified that he had no “material personal,
professional, or financial conflict of interest with the patient, health care providers,
insurer/payer, referring entity, or the recommended treatment.” And as did Dr. Seltzer,
he certified that his compensation was not “dependent in any way on the specific
outcome of the case.”

Stevens was given, and she exercised, the opportunity to submit additional
evidence for the internal review. This evidence included a seven-page report by
Dr. Jamasbi dated August 14, 2013, addressing Dr. Seltzer’s decision. In deciding the
internal appeal, Dr. Palma considered Dr. Jamasbi’s August 2013 report along with “10
pages of additional medical records.”

Dr. Palma agreed with Dr, Seltzer that the request for the four medications should
be denied, and he provided a nine-page explanation of his decision. Regarding the
Ativan, he found that “there remains no (clear} documentation of the intention to treat
over a short course.” Regarding the Flexeril, he found that “there remains no (clear)
documentation of (acute) muscle spasms.” Regarding the diolofenac cream, he found
that “there remains no documentation of subjective and objective findings consistent with
osteoarthritis pain in joints that lend themselves to topical treatment . . . and the intention
to treat over a short course.” And regarding the hydrocodone, he found that “there
remains no documentation that the prescriptions are from a singlef |practitioner and are
taken as directed; the lowest possible dose is being prescribed; and there will be ongoing
review and documentation of pain relief, functional status, appropriate medication use,
and side effects.” Dr. Palma further noted that “[s]hould the missing criteria necessary to

support the medical necessity of this request [for hydrocodone] remain unavailable,

> Our record does not show that Stevens sought an internal review of the decision
denying her request for a home health aide.

® Our record does not further identify the content of these documents either,




discontinuance should include a tapering prior to discontinuing to avoid withdrawal
symptoms.”

Stevens was notified that the internal review confirmed the UR decision. The
notice to her stated, “If you have questions about the information in this notice, please
call us. However, if you are represented by an attorney, please contact your attorney
instead,” Similarly, she was told that “if [she had] any questions regarding this
determination or if [her] physician would like to speak to the Physician Reviewer,” she
should contact Bunch CareSolutions.

Dissatisfied with the UR and internal-review decisions, Stevens then requested an
IMR. The SCIF uses a different entity, Maximus Federal Services, to perform IMRs.
Stevens was again given the opportunity, which she exercised, to submit further
documentation to support her treatment request. Although our record does not contain all
the material she submitted, the material apparently included a supplemental report by
Dr. Jamasbi, the order finding Stevens to be permanently disabled, numerous physical-
therapy reports, four reports authored by the parties’ agreed-upon medical examiner in
the liability stage of the proceeding, an April 2013 home assessment by an organization
called Rehab Without Walls, and 17 reports by Dr. Jamasbi dated from August 2012
through October 2013,

The final IMR determination was issued in February 2014, and it upheld the UR
denial of the requested medical treatment. The determination did not identify the IMR
physician reviewer but reported that the reviewer was “Board Certified in Pain
Management, ha[d] a subspecialty in Disability Evaluation[, was] licensed to practice
medicine in California[,] . . . ha[d] been in active clinical practice for more than five
years],] and [was] currently working at least 24 hours a week in active practice.” The
determination also noted that this physician had “no affiliation with the employer,
employee, providers[,] or . . . claims administrator.”

The IMR determination concluded that “none of the disputed items/services are
medically necessary and appropriate.” Regarding the home health aide, the

determination relied on the MTUS, which includes guidelines for the treatment of chronic




pain.” The determination stated that the guidelines recommend home health aides for
patients whoe are “homebound, on a part-time or ‘intermittent’ basis, generally up to no
motre than 35 hours per week, Medical treatment does not include homemaker services
like shopping, cleaning, and laundry, and personal care given by home health aides like
bathing, dressing, and using the bathroom when this is the only care needed.”

The IMR determination also relied on the MTUS in concluding that none of the
four requested medications was medically necessary. It explained that Ativan (a
benzodiazepine) is not recommended “for long-term use because long-term efficacy is
unproven and there is a risk of dependence. Most guidelines limit use to 4 weeks. Their
range of action includes sedative/hypnotic, anxiolytie, anticonvulsant, and muscle
relaxant. Chronic benzodiazepines are the treatment of choice in very few conditions.
Tolerance to hypnotic effects develops rapidly. Tolerance to anxiolytic effects occurs
within months and long-term use may actually increase anxiety.” The determination then
explained that Flexeril is recommended for only “a short course of therapy,” with a
recommended low dosage over no more than two to three weeks, and the greatest benefit
is seen in “the first 4 days of therapy.” The determination denied the request for Flexeril
because Stevens “continue[d] to be symptomatic with pain.” The determination next
explained that diolofenac cream was not medically necessary because “there is little
evidence [supporting the use of] topical NSAIDs for treatment of osteoarthritis of the
spine, hip or shoulder. Neuropathic pain: Not recommended as there is no evidence to
support use.” Finally, the determination explained that hydrocodone was medically
unnecessary because, while opioids are “indicated for moderate to moderately severe
pain[] and are often used for intermittent or breakthrough pain,” they “are [not] seen as an

effective method in controlling chronic pain.”® The IMR determination became the

7'We grant Stevens’s request to take judicial notice of the Chronic Pain Medical

Treatment Guidelines (effective July 18, 2009), posted at A143343 (as of October 28,
2015).

* In an apparent typographical error, the comment in the determination omitted the word
“not.” The comment makes sense only if that word is included.
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determination of the Director of the Division of Workers® Compensation (director) as a
matter of law. (§§ 3206, 4610.6, subd. (g).)

Stevens appealed the IMR determination—now deemed the director’s decision—
to the Board under section 4610.6, subdivision (h). Among other arguments, she claimed
that section 4610.6 violates Section 4 and her rights to due process. The appeal was
heard by a workers” compensation judge, who concluded that the appeal was not
cognizable because it was not brought on grounds permitted by section 4610.6,
subdivision (h). In particular, the judge held that the IMR determination did not
“constitute a plainly erroneous express or implied finding of fact on a matter of ordinary
knowledge not subject to expert opinion” or reflect an act in excess of the director’s
powers. The judge also concluded that the Board had no jurisdiction to consider the
constitutionality of section 4610.6.

Stevens petitioned for reconsideration under section 5900, but the Board accepted
a recommendation of the workers’ compensation judge to deny the petition. In doing so,
the Board agreed with the judge that it “ha[d] no authority to determine the
constitutionality of the IMR statutes as sought by applicant.” It ruled that “for purposes
of appeal to the [Board,] it does not matter whether the reasons given for an IMR
determination support the determination unless the appealing party proves one or more of
five grounds for appeal listed by the Legislature in section 4610[, subdivision (h)] by
clear and convincing evidence,” and that Stevens had not done so.

Stevens filed a petition for a writ of review in this court under section 5950. After
briefing was completed,” we issued a writ of review to address the constitutional

challenges she raises.

? We granted leave to California Workers’ Compensation Institute and Property Casualty
Insurers Association of America, California Chamber of Commerce, California
Applicants’ Attorneys Association, Voters Injured at Work, and Sonoma County Law
Enforcement Association to file amici curiae briefs.




DISCUSSION
Stevens contends that the IMR process violates the state Constitution’s separation
of powers clause, the state Constitution’s requirements that workers® compensation
decisions be subject to review and the system “accomplish substantial justice,” and
principles of due process.’® For the reasons we shall discuss, we reject these arguments.

A. The 2004 and 2013 Legislation Significantly Reformed the Process for
Considering Injured Workers' Requests for Medical Treatment.

We begin with an overview of how the legislative reforms have changed the
process for considering injured workers’ requests for medical treatment. We do so
because Stevens’s near-exclusive focus on the IMR process minimizes other critical
procedural protections and rights that come into play when an injured worker requests
medical treatment under the workers’ compensation system,

The state Constitution gives the Legislature “plenary power . . , to create[] and
enforce a complete system of workers’ compensation.” (§ 4.) Acting under this power,
the Legislature enacted the workers’ compensation law to govern compensation to
California workers who are injured in the course of their employment. (§ 3201 et seq.)
“The underlying premise behind this statutorily created system . . . is the ¢ “compensation
bargain[,]” * . . . [under which] ‘the employer assumes liability for industrial personal
injury or death without regard to fault in exchange for limitations on the amount of that
liability. The employee is afforded relatively swift and certain payment of benefits to
cure or relieve the effects of industrial injury without having to prove fault but, in
exchange, gives up the wider range of damages potentially available in tort.” ”

(Charles J. Vacanti, M.D., Inc. v. State Comp. Ins. Fund (2001) 24 Cal.4th 800, 811.)
The right to workers’ compensation benefits is entirely statutory. (DuBois v. Workers’

Comp. Appeals Bd. (1993) 5 Cal.4th 382, 388.)

'We invited and received supplemental briefing on whether the state Constitution’s
separation of powers and due process clauses are limited by Section 4, which gives the
Legislature plenary power over the workers’ compensation system.
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The workers’ compensation law requires employers to secure the payment of
workers’ compensation benefits either by purchasing third-party insurance or by self-
insuring with permission from the Department of Industrial Relations, (§ 3700; see also
Denny’s Inc. v. Workers’ Comp. Appeals Bd. (2003) 104 Cal. App.4th 1433, 1439.) Many
employers, such as Stevens’s, obtain their third-party insurance from the SCIF."

Before 2004, an employer’s obligation to cover an injured worker’s medical
treatment was largely in the hands of the worker’s treating physician. “[T]here were no
uniform medical treatment guidelines in place” to instruct the treating physician, and
there was a rebutfable presumption that the physician’s determinations were correct,
(State Comp. Ins. Fund v, Workers’ Comp. Appeals Bd. (Sandhagen) (2008) 44 Cal.4th
230, 238.) Back then, if an employer wanted to challenge a treating physician’s
recommendation, its only recourse was through a “cumbersome, lengthy, and potentially
costly” dispute resolution process. (/bid.) Generally, this process required the parties
either to stipulate to an agreed-upon medical evaluator or to propose alternative medical
evaluators and, if a dispute remained after the evaluations were completed, to litigate
their dispute before a workers’ compensation judge. (/d. at pp. 238-239.) Under the
former process, both the worker and the employer could challenge adverse medical-
necessity determinations, and the criteria by which those determinations were evaluated
depended on the quantity and quality of the expert evidence presented by the partics. A
party dissatisfied with the workers’ compensation judge’s decision could then appeal it to
the Board, which could assess the evidence and make factual determinations different
from those made by the judge. (Scheffield Medical Group, Inc. v. Workers’ Comp.
Appeals Bd. (1999) 70 Cal.App.4th 868, 880.)

"' At least as of 1999, the SCIF “was the state’s largest workers’ compensation

carrier(,] . . . [had] issued policies to more than 250,000 California employers, and ha[d]
held itself out to the public as the most experienced carrier in California.” (Notrica v.
State Comp. Ins. Fund (1999) 70 Cal.App.4th 911, 918.) Itis a unique, quasi-
governmental entity designed by the Legislature to “be fairly competitive with other
insurers” and to be “neither more nor less than self-supporting.” (Ins. Code, § 11775; see
also California Attorneys, efc. v. Brown (2011) 195 Cal.App.4th 119, 124.)
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In 2004, two pieces of legislation, Senate Bills No. 228 and No. 899, went into
effect to streamline the process and control costs. (Sandhagen, supra, 44 Cal 4th at
pp. 239, 241.) The legislation made two changes important to the issues before us. First,
it required every employer to establish a UR process that “prospectively, retrospectively,
or concurrently reviews and approves, modifies, delays, or denies medical treatment
services.” (Sierra Pacific Industries v. Workers’ Comp. Appeals Bd. (2006)

140 Cal.App.4th 1498, 1512.) Under this UR process, workers’ requests for treatment
may be approved by a claims administrator, but only a reviewer “competent to evaluate
the specific clinical issues involved . . . [that are] within the scope of the individual’s
practice”—not, as before, a claims administrator or employer—may “modify, delay, or
deny a request for authorization.” (Cal. Code Regs., tit. 8, § 9792.9.1(e)(1); see also
Sandhagen, atp. 240.)

Second, the 2004 legislation required “the . . . director to adopt a medical
treatment utilization schedule to establish uniform guidelines for evaluating treatment
requests. [Citation.] The [law required] this schedule to incorporate ‘evidence-based,
peer-reviewed, nationally recognized standards of care’” and address the ‘appropriateness
of all treatment procedures . . . commonly performed in workers’ compensation cases.”
(Sandhagen, supra, 44 Cal.4th at p, 240.) The legislation mandated that UR
determinations be consistent with the schedule, and it created “a rebuttable presumption

that the treatment guidelines in the utilization schedule were correct on the issue of extent

212

and scope of medical treatment.” = (/bid.) The 2004 reforms were intended “to ensure

quality, standardized medical care for workers in a prompt and expeditious manner”
through a “comprehensive process that balances the dual interests of speed and accuracy,
emphasizing the quick resolution of treatment requests, . . . [in which] a physician, rather
than a claims adjuster with no medical training, makes the decision to deny, delay, or

modify treatment.” (/d. atp. 241))

'* As mentioned previously, the MTUS was adopted in June 2007. (Cal. Code Regs.,
tit. 8, §§ 9792.20-9792.26.)
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Against this backdrop, the Legislature enacted further reforms that went into effect
in 2013 establishing the IMR process to resolve workers’ challenges to adverse UR
decisions. (Stats. 2012, ch. 363.) In enacting this legislation, the Legislature made
extensive findings, which bear repeating. Tt found that the then-existing system of
resolving disputes about treatment requests was “costly, time consuming, and [did] not
uniformly result in the provision of treatment that adhere[d] to the highest standards of
evidence-based medicine, [and this] adversely affect{ed] the health and safety of workers
injured in the course of employment.” (/d., § 1(d), p. 3719.) It further found that “[t]he
existing process of appointing qualified medical evaluators to examine patients and
resolve treatment disputes [was] costly and time-consuming, and it prolong[ed] disputes
and cause{d] delays in medical treatment for injured workers.” (Id., § 1(f), p. 3720.) It
also found that “the process of selection of qualified medical evaluators [could] bias the
outcomes” and that the “independent and unbiased medical expertise of specialists™ was
necessary for the “[t]imely and medically sound determinations of disputes over
appropriate medical treatment.” (/bid.) According to the Legislature, “having medical
professionals ultimately determine the necessity of requested treatment furthers the social
policy of this state in reference to using evidence-based medicine to provide injured
workers with the highest quality of medical care,” and “the provision . . . establishing
independent medical review [is] necessary to implement that policy.” (Id., §1(e),

p. 3719.) Finally, it found that establishing “independent medical review and [providing]
for limited appeal of decisions . . . [was] a necessary exercise of the Legislature’s plenary
power” under Section 4. (/d., § 1(g), p. 3720.)

Since the 2004 and 2013 reforms, a worker’s physician now submits a treatment
recommendation that is reviewed under the employer’s UR process. (§ 4610.) A
“medical director” designated by the employer or insurer reviews all information
“reasonably necessary” to determine whether to approve, modify, or deny the
recommendation. (§ 4610, subd. (d).) The criteria used in making the determination
must be “consistent with the schedule for medical treatment utilization.” (§ 4610,

subd. (H(2).)
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A UR decision favoring the worker becomes final, and the employer is not
permitted to challenge it, (See § 4610.5, subd., (£)(1).) But if the UR decision modifies,
delays, or denies a request, the worker may seek review through an IMR." (§ 4610.5,
subd. (d).) In other words, the IMR process gives workers, but not employers, a second
chance to obtain a decision in their favor.

The IMR is performed by an independent review organization, which assigns
medical professionals to review pertinent medical records, provider reports, and other
information submitted to the organization or requested from the parties. (§ 4610.6,
subd. (b).) The physician reviewer is to approve the requested treatment if it is
“medically necessary based on the specific medical needs of the employee and the
standards of medical necessity as defined in subsection (c) of Section 4610.5.” (§ 4610.6,
subd. (¢}.) The IMR determination must state whether the disputed service is medically
necessary, identify the employee’s medical condition and the relevant medical records,
and set forth the relevant findings associated with the standards of medical necessity.

(§ 4610.6, subd. {e).) These standards include, in the order listed in the statute: (1) the
MTUS; (2) peer-reviewed scientific and medical evidence regarding the effectiveness of
the disputed treatment; (3) nationally recognized professional standards; (4) expert
opinion; and (5) generally accepted standards of medical practice. (§ 4610.5,

subd. (c)(2).) If multiple medical professionals review a case, a majority must agree on
the final decision, and if they are evenly split, the decision must favor the worker.

(§ 4610.6, subd. (e).) Decisions must include the reviewing medical professionals’
qualifications, but the independent review organization is to “keep the names of the

reviewers confidential in all {outside] communications.” (§ 4610.6, subd. (f).) The IMR

13 «A [UR] decision to modify, delay, or deny a treatment recomumendation shall remain
effective for 12 months from the date of the decision without further action by the
employer with regard to any further recommendation by the same physician for the same
treatment unless the further recommendation is supported by a documented change in the
facts material to the basis of the [UR] decision.” {§ 4610, subd. (g)(6).) We do not know
whether Stevens ever resubmitted a request for authorization of the treatment sought.
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determination is deemed as a matter of law to constitute the determination of the director
and is binding on all parties. (§ 4610.6, subd. (g).)

A worker who disputes the IMR determination may appeal it to the Board.

(§ 4610.6, subd. (h).) Such an appeal proceeds under the standard claim-presentation
procedures set forth under section 5500 et sequitur, except that the only specified grounds
for relief since the reforms are that the director acted without authority, the decision was
procured by fraud, the physician reviewer had a material conflict of interest, the decision
was the result of bias, or the decision was based on a plainly erroneous fact that is not a
matter subject to expert opinion. (§ 4610.6, subd. (h).) If the Board reverses the
decision, it cannot now, as it could before, reweigh the evidence and make a contrary
factual determination as to the medical necessity of the requested treatment. (§ 4610.6,
subd. (1); see Scheffield Medical Group, Inc. v. Workers’ Comp. Appeals Bd., supra,

70 Cal.App.4th at p. 880.) Instead, it may only remand the case for a new IMR.

(§ 4610.6, subd. (i).)

Finally, a Board decision can still be challenged by filing a writ of review in the
Court of Appeal. (§ 5950.) Although appellate courts are now explicitly precluded from
making “a determination of medical necessity contrary to the determination of the
independent medical review[er]” (§ 4610.6, subd. (1)), this change has little practical
effect since they never had the authority to make factual determinations in the first place.
(See Western Growers Ins. Co. v. Workers’ Comp. Appeals Bd. (1993) 16 Cal. App.4th
227,233))

Both workers and employers benefitted from the 2004 and 2013 reforms. For
workers, the reforms ensured that treatment requests would no longer be modified,
delayed, or denied except by a physician, “This represent[ed] a significant departure
from the [former] process . . ., which permitted an employer or claims adjuster (without
review by a physician) to object to a treatment request.” (Sandhagen, supra, 44 Cal.4th
at p. 240.) Workers also secured a guarantee that UR decisions rendered in their favor
could not be challenged by employers on medical-necessity grounds. (Cal. Code Regs.,

tit. 8, § 9792.10.1.) This ensured faster final resolution of these decisions, and it
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constituted a meaningful curtailment of employers’ rights. For employers, the reforms
promised to reduce insurance costs by creating uniform medical standards and reducing
litigation.

With this understanding of the 2004 and 2013 reforms, we turn to Stevens’s

constitutional contentions.

B. The Plenary Powers Over the Workers’ Compensation System Conferred
on the Legislature by Section 4 Are Not Limited by the State Constitution’s
Separation of Powers or Due Process Clauses.

Stevens contends that the IMR process violates the state Constitution’s separation
of powers and due process clauses. We reject this claim because Section 4 supersedes
these clauses even if we were to suppose that they somehow conflict with Section 4.

The separation of powers clause states, “The powers of state government are
legislative, executive, and judicial. Persons charged with the exercise of one power may
not exercise either of the others except as permitted by this Constitution.” (Cal. Const.,
art. IIT, § 3.) The due process clause states, “A person may not be deprived of life,
liberty, or property without due process of law.” (/d., art. I, § 7(a).)

In interpreting constitutional provisions, our goal is to ascertain the intent behind
them. (Greenev. Marin County Flood Control & Water Conservation Dist. (2010)
49 Cal.4th 277,290.) We look first to the provision’s text, giving the words their
ordinary meaning. (/bid.) When the language is unambiguous, we need go no further.
(Ibid.) But if the language permits more than one reasonable interpretation, we may
consider other indicators of intent, such as legislative history. (Bautista v. State of
California (2011) 201 Cal. App.4th 716, 724 (Bautista); Quarterman v. Kefauver (1997)
55 Cal.App.4th 1366, 1371.) In evaluating the constitutionality of the IMR process, we
apply the standard presumption that properly enacted statutes are constitutional and that
any doubts are resolved in favor of their validity, (Copley Press, Inc. v. Superior Court
(2006) 39 Cal.4th 1272, 1302; Lockyer v. City and County of San Francisco {2004)
33 Cal.4th 1055, 1086.)

Stevens’s separation-of-powers claim fails under the state Constitution’s plain

terms. Under Section 4, the Legislature “is [] expressly vested with plenary power,
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unlimited by any provision of this Constitution, to create, and enforce a complete system
of workers’ compensation, by appropriate legislation.” (§ 4, italics added.)
Simultaneously, the separation of powers clause expressly yields to other constitutional
provisions, including Section 4, by preventing one branch of government from exercising
the powers of another “except as permitted by this Constitution.” (Id., art. 111, § 3, italics
added.) Thus, there is no question that Section 4 trumps the separation of powers clause
under the state Constitution’s plain terms.

Section 4 also trumps the state Constitution’s due process clause. Our state
Supreme Court has made clear that constitutional amendments can be “understood as
carving out an exception to the preexisting scope of the . . . due process clause[] with
respect to the subject matter encompassed by the new provision.”' (Strauss v. Horton
(2009) 46 Cal.4th 364, 407.) By giving the Legislature plenary powers over the workers’
compensation system, Section 4 modified the reach of the state Constitution’s due
process clause,

Section 4’s evolution was described in Bautista, supra, 201 Cal.App.4th 716. The
section’s predecessor, section 21 of article XX, was approved by the voters in 1911,
(Bautista, at p. 731.) Two years later, the Legislature changed the workers’
compensation system from voluntary to mandatory by statute, (/bid.) In 1917, the
Legislature recommended to the voters a constitutional amendment to “ ‘remove all
doubts as to the constitutionality of then[-]existing [workers’ ] compensation laws.” ” (Id,
at pp. 731-732.) The amendment passed, and it “further clarified and expanded the scope
of the Legislature’s constitutional authority to enact . . . legislation as part of a complete
system of workers’ compensation.” (Id. at p. 732; Mathews v. Workmen's Comp.

Appeals Bd. (1972) 6 Cal.3d 719, 733, fn. 11.) This evolution compels the conclusion

'* The original due process clause, which is substantively identical to the current one, was
part of the Constitution when it was ratified in 1850. (Cal. Const., art. I, § 8, 1850 Stats.
p. 25 [“No person shall be . . . deprived of life, liberty, or property, without due process
of law”].) As a result of a reorganization of article I by the voters’ passage of Proposition
7 in 1974, the clause is now set forth in section 7. (Sce Historical Notes, 1 West’s Ann.
Const. Code (2002 ed.) foll. art. 1, § 7, p. 252.)
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that Section 4 supersedes the state Constitution’s due process clause with respect to
legislation passed under the Legislature’s plenary powers over the workers’
compensation system, (See Hustedtv. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d
329, 343 [“It is well established that the adoption of [Section 4] ‘effected a repeal pro
tanto’ of any state constitutional provisions which conflicted with that amendment”]; see
also Greener v. Workers’ Comp. Appeals Bd. (1993) 6 Cal.4th 1028, 1037 [article VI of
the state Constitution governing courts’ jurisdiction inapplicable to extent Legislature has \
exercised its powers under Section 4].) Thus, even if there were any conflicts between

Section 4 and the state Constitution’s separation of powers or due process clauses—a

conclusion we do not and need not reach—the plenary powers conferred by Section 4

C. The IMR Process Does Not Violate Section 4.

We next consider Stevens’s argument that the IMR process violates Section 4’s

would still control. !
|

own requirements that tribunal decisions be subject to review by appellate courts and that
the workers’ compensation system provide “substantial justice in all cases.” Again, we
are not persuaded.
The first of these two requirements states, “The Legislature 1s vested with plenary
powers, to provide for the settlement of any disputes . . . by arbitration, or . . . by the
courts, or by either, any, or all of these agencies, cither separately or in combination, and
may fix and control the method and manner of trial of any such dispute, the rules of
evidence and the manner of review of decisions rendered by the tribunal or tribunals .
designated by it; provided, that all decisions of any such tribunal shall be subject to
review by the appellate courts of this State.” (§ 4.) The second requirement states, “A |
complete system of workers’ compensation includes . . . full provision for vesting power,
authority and jurisdiction in an administrative body with all the requisite governmental
functions to determine any dispute or matter arising under such legislation, to the end that
the administration of such legislation shall accomplish substantial justice in all cases

expeditiously, inexpensively, and without incumbrance of any character.” (Zbid.)
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We observe at the outset that the notion that Section 4 itself imposes separate
restraints on the plenary powers it confers on the Legislature has been decidedly rejected.
“|Albsolutely nothing” in Section 4 “purports to limit the Legislature’s authority to enact
additional appropriate legislation for the protection of employees.” (City and County of
San Francisco v. Workers' Comp. Appeals Bd. (Wiebe) (1978) 22 Cal.3d 103, 114.)
Instead, Section 4 “affirms the legislative prerogative in the workers” compensation realm
in broad and sweeping language” and confers on the Legislature “the power to ‘fix and
control the method and manner of trial of any . . . dispute[s over compensation for injury]
[and] the rules of evidence [applicable to] the tribunal or tribunals designated by it.” ”
(Wiebe, atp. 115.)

The Legislature’s broad power over workers’ compensation matters has been
repeatedly affirmed. (See, e.g., Bautista, supra, 201 Cal.App.4th at p. 725 [“The grant of
‘plenary power[]’ gives the Legislature complete, absolute, and unqualified power to
create and enact the workers’ compensation system™]; Facundo-Guerrero v. Workers’
Comp. Appeals Bd. (2008) 163 Cal.App.4th 640, 650 [intent behind Section 4 “was . . . to
endow [the Legislature] expressly with exclusive and ‘plenary” authority to determine the
contours and content of our state’s workers’ compensation system™].) These cases
confirm that nearly any exercise of the Legislature’s plenary powers over workers’
compensation is permissible so long as the Legislature finds its action to be “necessary to
the effectiveness of the system of workers” compensation.” {Greener v. Workers’ Comp.
Appeals Bd., supra, 6 Cal.4th at p. 1038, fn. 8.) Indeed, the only limitations on the
Legislature’s plenary powers, neither of which applies here, are that the Legislature
cannot act outside of its authority to create and to enforce a complete system of workers’
compensation (see Hustedt v. Workers' Comp. Appeals Bd., supra, 30 Cal.3d at p. 343),
or, as we discuss below in section I1.D., enact a provision that conflicts with federal law.
We have found no authority permitting us to invalidate a statute on the basis of Section 4
itself when the Legislature has made a finding of necessity in enacting the statute, as it

did here. (See, e.g., Wiebe, supra, 22 Cal.3d at pp. 110-112; Bautista, at p. 726
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[declining to adopt employee’s argument that isolated provisions of Section 4 supersede
Legislature’s plenary powers].)

Even if Section 4 itself did impose separate limits on the Legislature’s plenary
powers, we would reject Stevens’s specific contentions that the IMR process violates
those limits. First, the IMR process does not violate Section 4’s requirement “that all |
decisions of any such tribunal shall be subject to review by the appellate courts of this l
State.” (§4.) Since the establishment of the IMR process, an aggrieved worker who |
contests a Board decision affirming a medical necessity determination can, as he or she
could before, challenge a Board decision by seeking a writ of review from the Court of
Appeal. (§ 5950.) But as we mentioned above, although appellate courts are now
statutorily precluded from making “a determination of medical necessity contrary to the
determination of the [IMR] organization” (§ 4610.6, subd. (i)), they never had the
authority to make such a determination in the first place. (Western Growers Ins. Co. v.
Workers’ Comp. Appeals Bd., supra, 16 Cal.App.4th at p. 233.) Instead, the reforms
limited appellate review only indirectly, to the extent they limited the Board s ability to
review IMR determinations. Whereas previously the Court of Appeal could “determine
whether the evidence, when viewed in light of the entire record, support[ed] the award of
the [Board]” (ibid.), such substantial-evidence review is no longer available because the
Board is precluded from making its own factual findings. This has a slight practical
impact, however, because under the current system, the record for a worker’s challenge in
the Court of Appeal necessarily includes, as a result of the UR and IMR, at least two
physicians’ conclusions that the requested treatment is unnecessary. Under the old
system, the conclusions of at least two physicians would have virtually always
constituted substantial evidence to uphold an adverse medical-necessity determination.
And nothing in the legislative reforms constrains a Court of Appeal’s consideration of
any other issue,

We are similarly unconvinced by Stevens’s argument that section 4610.6 conflicts
with Section 4’s mandate that the workers’ compensation system provide “substantial

justice in all cases expeditiously, inexpensively, and without encumbrance of any
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character.” (§ 4.) In establishing the IMR process, the Legislature found that the former
system of resolving disputes over the medical necessity of requested treatment impeded
Jjustice because it was “costly and time-consuming, and it prolong[ed] disputes and
causefd] delays in medical treatment for injured workers.” (Stats, 2012, ch. 363, § 1(D),
p. 3720.) Tt found that “independent and unbiased medical expertise of specialists” is
necessary for “[t]imely and medically sound determinations of disputes over appropriate
medical treatment.” (Zbid.) Similarly, it found that “having medical professionals
ultimately determine the necessity of requested treatment furthers the social policy of this
state in reference to using evidence-based medicine to provide injured workers with the
highest quality of medical care and that the provision[s] of the act establishing
independent medical review are necessary to implement that policy.” (/d., § 1(e),
p. 3719.) Finally, it found that “the establishment of independent medical review and
provision for limited appeal of decisions resulting from independent medical review are a
necessary exercise of the Legislature’s plenary power to provide for the settlement of any
disputes arising under the workers’ compensation laws of this state and to control the
manner of review of such decisions.” (/d., § 1(g), p. 3720.) In sum, the Legislature
found that, far from conflicting with Section 4’s mandate to provide substantial justice,
the IMR process furthers it. 1t is not our place under the state Constitution to “second-
guess the wisdom of the Legislature” in making these determinations. (Facundo-
Guerrero v. Workers' Comp. Appeals Bd., supra, 163 Cal.App.4th at p, 651; Rio Linda
Union School Dist. v. Workers’ Comp. Appeals Bd. (2005) 131 Cal.App.4th 517, 532.)

In short, there is no basis to conclude that in establishing the IMR process the
Legislature acted outside of its plenary powers to enact “appropriate legislation”
governing workers’ compensation. (§ 4.)
D, The IMR Process Does Not Violate the Federal Due Process Clause.

Having concluded that the IMR process does not violate the state Constitution, we

consider whether it violates principles of due process under the federal Constitution. We

conclude it does not.
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To prevail on a federal due process claim, plaintiffs must show that the state
deprived them of a property or liberty interest without affording sufficient notice and
opportunity to be heard.”> (dmerican Manufacturers Mutual Ins. Co. v. Sullivan (1999)
526 U.S. 40, 59 (American Manufacturers).) In considering the issues under the federal
due process clause, we shall assume, without deciding, both that an IMR determination
constitutes state action and that a claim for medical treatment implicates a
constitutionally protected property interest. (See California Consumer Health Care
Council, Inc. v. California Department of Managed Health Care (2008) 161 Cal.App.4th
684, 691 (California Consumer) [making similar assumption}.)

We take a moment to explain our assumption, however, in light of the United
States Supreme Court’s holdings in dmerican Manufacturers, supra, 526 U.S. 40, There,
the Court considered a utilization review decision rendered under the Pennsylvania
workers’ compensation system that denied payment for medical treatment while the
claim was being considered. (/d. at pp. 45-47.) The Court held that the denial neither
constituted state action nor implicated a protected property interest. (/d. at pp. 58, 61.)
As for state action, the Court found that the insurance entity lacked a * *sufficiently close
nexus’ ” with the state. (/d. at p. 52.) We are willing to assume that the IMR
determination here constitutes state action because it, unlike the utilization review
decision in American Manufacturers, becomes the decision of the director—a state
official-—as a matter of law. (§ 4610.6, subd. (g).)

American Manufacturers also held that the Pennsylvania utilization review
decision did not implicate a “property interest in the medical benefits” since such an
interest would arise only if the treatment requested was shown to be reasonable and
necessary. {(American Manufacturers, supra, 526 U.S. at pp. 60-61.) But the utilization

review decision in American Manufacturers, unlike the IMR determination here, only

' The initial analytical framework would be slightly different if state law principles
applied, because a person “need not be entitled to a benefit provided by the government
to have an interest protected under [the California] due process clause.” (Las Lomas
Land Co., LLC v. City of Los Angeles (2009) 177 Cal.App.4th 837, 855; see also
People v. Ramirez (1979) 25 Cal.3d 260, 264-265.)
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addressed whether payments were required while a claim for medical treatment was
under consideration, “If the employees [in American Manufacturers] had claimed that
the statute provided inadequate procedures for establishing such a right [to the benefit
itself], the [high] court’s analysis might have been very different.” (Giaimo v. City of
New Haven (2001) 257 Conn. 481, 503-509 [concluding that Connecticut applicants for
workers’ compensation benefits possess a protected property interest].) Thus, we assume
that the IMR determination here implicated a protected property interest because it
resolved the substantive merits of Stevens’s treatment request.'®

Even assuming that the IMR determination constituted state action and implicated
a protected property interest, however, we nonetheless conclude that Stevens’s federal
due process claim fails because Stevens was afforded ample process. “The core of due
process is the right to notice and a meaningful opportunity to be heard.” (LaChance v.
Erickson (1998) 522 U.S. 262, 266; see also Cleveland Bd. of Educ. v. Loudermill (1985)
470 U.S. 532, 547.) When due process must be afforded, the amount of process-required
is determined by balancing the affected private interest, the risk of erroneous deprivation
of this interest, the probable value, if any, of additional or substitute safeguards, and the
government’s interest in the process. (Mathews v. Eldridge (1976) 424 U.S. 319, 334-
335.) In employing this analysis, we reiterate that workers seeking treatment under
California’s scheme receive far more process, including through UR, than just that which
is provided in the IMR procedure.

Our consideration of this issue is guided by California Consumer, supra, 161
Cal.App.4th 684. There, the Court of Appeal considered a federal due process challenge
to denials of medical claims submitted under the Knox-Keene Health Care Service Plan
Act of 1975, Health and Safety Code section 1340 et sequitur (Knox-Keene Act).
(California Consumer, at pp. 687-688, 690.} Under the Knox-Keene Act, requests for

' In making our assumption, we also recognize that the United States Supreme Court has
never squarely resolved whether applicants for statutory benefits, as opposed to those
already receiving them, have protected property interests. (See Lyng v. Payne (1986)

476 U.S. 926, 942; Walters v. National Assn. of Radiation Survivors (1985) 473 U.S. 305,
320, fn. 8.)
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medical care are reviewed under an IMR process codified in Health and Safety Code
section 1374.30. (California Consumer, at p. 687.) In filing a claim, patients are allowed
to submit their own and their medical provider’s records, The insurer is also allowed to
submit material. But, while insurers are allowed to see and rebut claimants’ filings,
claimants are not allowed to see and rebut insurers’ filings, (Id. at p. 692.)

Notwithstanding this disparity, the Court of Appeal held that the IMR process
under the Knox-Keene Act comports with due process. It acknowledged the patients’
interest in “receiving contracted-for medical care,” but it found the risk of an erroneous
deprivation to be low since both sides “submit documentation regarding the claim, and
the statute allows sufficient time for adequate consideration.” (California Consumer,
supra, 161 Cal.App.4th at p. 692.) At the same time, the court found the governmental
interests to be strong. It concluded that forcing disclosure of all documents the insurer
submits to the independent review organization would be “cumbersome” and “would
slow down the process and create a substantial [governmental] burden . . . with little
resulting benefit in most cases.” (/d. atp. 693.)

Here, workers have an interest in obtaining medical services similar to that of the
patients in California Consumer, supra, 161 Cal.App.4th 684. And as a result of the
multiple layers of review, the risks of erroneous deprivations under the workers’
compensation system appear to be fewer, and certainly no more, than the risks under the
Knox-Keene Act procedures. Finally, the government’s interest in the IMR process is at
least as compelling as the interest in not being forced to disclose insurance documents,
and the former interest was expressly and comprehensively identified by the Legislature
itself when it established that process. Consistent with California Consumer, we cannot
conclude after considering these factors that California’s process for reviewing workers’
medical requests violates “[t]he core of due process” by failing to provide notice and a
meaningful opportunity to be heard. (ZaChance v. Erickson, supra, 522 U.S. at p. 266.)

We are similarly unconvinced by Stevens’s insistence that the IMR process
violates due process because the physician reviewer is anonymous and not subject to

cross-examination. The reviewers are not workers’ adversaries: they are statutorily
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authorized decision makers. We have found no authority for the proposition that a party
has a right to cross-examine such decision makers. In Jennings v. Jones (1985) 165
Cal,App.3d 1083, the Court of Appeal concluded that welfare recipients had a due
process right to cross-examine caseworkers, who were authorized to discontinue benefits
on “[their] own concept of ‘good cause,” ” at a subsequent hearing. (/d. at p. 1090.)
Unlike a physician reviewer, however, these caseworkers were not reviewing a decision
but were instead making the initial decision, Welfare recipients would lack a meaningful
opportunity to challenge the basis of the caseworkers’ decisions without having an
opportunity to discover what that basis was. In contrast, injured workers requesting
treatment under the workers’ compensation system are given detailed explanations of the
reasons for a denial or modification of their request, and they are given multiple
opportunities to submit evidence and challenge those decisions. “Procedural due process

is not a static concept, but a flexible one to be applied to the needs of the particular

3317

situations.” " (/bid.) The IMR is only one aspect of the process afforded to workers who

request treatment, and we conclude that the process in its entirety provides sufficient due

process protections,'®

Stevens also argues that, regardless of the opportunities to be heard, section

4610.6 violates due process because it “limits and precludes any meaningful appeal of an

' For example, even if Stevens were seeking to cross-examine witnesses, she would not
necessarily be entitled to do so. (See Stardust Mobile Estates, LLC v. City of San
Buenaventura (2007) 147 Cal.App.4th 1170, 1189 [need for cross-examination less
“critical” in “cases involving documentary evidence” than in “cases that turn upon the
testimony of live witnesses™].)

'® In a related argument, Stevens claims that the confidentiality of the physician
reviewer’s identity renders meaningless the ability of workers to challenge an IMR
decision on the basis of “a material conflict of interest” as allowed by section 4610.6,
subdivision (h)(3). We agree that the confidentiality of the reviewer’s identity makes
such challenges more difficult, but as pointed out by counsel for Outspoken Enterprises
and the SCIF at oral argument, worlkers have the opportunity to obtain significant other
information bearing on conflicts of interest, including information about the IMR
organization’s “method of selecting expert reviewers and matching [them] to specific
cases,” system of identifying and recruiting expert reviewers, and method of “ensur[ing]
compliance with the [statutory] conflict-of-interest requirements.” (§ 139.5,

subds. (d)(2)(F)-(H), (¢).)
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IMR determination” and provides “no means to address conflicts about what constitutes
medical treatment.” (Boldface and initial capitalization omitted.) Again, we disagree.

To begin with, it is far from clear that the federal due process clause necessarily
requires any review of governmental decisions. (See, e.g., Pennzoil Co. v. Texaco, Inc.
(1987)481 U.S8. 1,31, fn. 4 (conc. opn. of Stevens, J.) [disclaiming constitutional right to
civil appeals]; Griffin v. Illinois (1956) 351 U.S. 12, 18 [“Tt is true that a State is not
required by the Federal Constitution to provide appellate courts or a right to appellate
review at all”]; Reetz v. Michigan (1903) 188 U.S. 505, 508 [“Neither is the right of
appeal essential to due process of law”].) In any event, the IMR process is itself a review,
It is a review of the UR determination, which, in turn, includes yet another separate
internal review.

But even more to the point, and contrary to Stevens’s contention, IMR
determinations are subject to meaningful further review even though the Board is unable
to change medical-necessity determinations. The Board’s authority to review an IMR
determination includes the authority to determine whether it was adopted without
authority or based on a plainly erroneous fact that is not a matter of expert opinion.

(§ 4610.6, subd. (h)(1) & (5).) These grounds are considerable and include reviews of
both factual and legal questions. If, for example, an IMR determination were to deny
certain medical treatment because the treatment was not suitable for a person weighing
less than 140 pounds, but the information submitted for review showed the applicant
weighed 180 pounds, the Board could set aside the determination as based on a plainly
crroncous fact. Similarly, the denial of a particular treatment request on the basis that the
treatment is not permitted by the MTUS would be reviewable on the ground that the
treatment actually is permitted by the MTUS. An IMR determination denying treatment
on this basis would have been adopted without authority and would thus be reviewable.

Here, the Board failed to appreciate this latter point. In its final order, it ruled that
it was powerless to review the IMR determination categorically denying Stevens the
services of a home health aide, even though it concluded that Stevens’s “condition

requires ‘care’ other than homemaker’s services” and considered puzzling the
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determination’s statement that “[m]edical treatment does not include . . . personal care
given by home health aides like bathing, dressing, and using the bathroom when this is
the only care needed.” But whether home health services are authorized when bathing,
dressing, and using the bathroom is the only care needed is a question to be resolved by
reviewing and interpreting the MTUS. If the Board were to conclude that the IMR
determination incorrectly affirmed the denial of these services by wrongly interpreting
the MTUS, and it were to find there are no other reasons supporting the denial, it would
have the power to conclude that the determination was adopted without authority.

(§ 4610.6, subd. (1).)"” We therefore disagree with Stevens that the IMR process
provides “no means to address conflicts about what constitutes medical treatment” and no
“meaningful appeal to challenge an IMR decision based on an erroneous interpretation of
the law.”

Lastly, we reject Stevens’s argument that the IMR process violates due process
because there are “no meaningful enforcement procedures of the statutory time limits” for
IMR decisions. (Boldface and initial capitalization omitted.) In its final decision, the
Board noted that Stevens’s IMR determination took over seven months and found fault
with the lack of a statutory mechanism to enforce section 4610.6, subdivision (d)’s
requirement that IMR determinations be made within 30 days. We are unconvinced that
the lack of a mechanism to enforce time limits renders the IMR process unconstitutional.
In the absence of a penalty, consequence, or contrary intent, a time limit is typically
considered to be directory, and its violation does not require the invalidation of the action
to which the time limit applies. (See, e.g., California Correctional Peace Officers Assn.
v. State Personnel Bd. (1995) 10 Cal.4th 1133, 1145.) Furthermore, without deciding

whether a writ of mandate may have been available to enforce the time limit (see id. atp.

1% Stevens’s petition seeks relief based on only constitutional claims, and we lack a
complete record of what was considered by the independent medical reviewer, Thus, we
do not decide whether Stevens might have been entitled to relief on the basis that the

IMR determination was adopted without authority or based on a plainly erroneous fact.
(§ 4610.6, subd. (h).)
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1148), we note that Stevens did not attempt to seek one or otherwise to insist on timely
compliance.
DISPOSITION
The decision of the Board after reconsideration is affirmed, except we remand to
the Board for a determination whether the director acted in excess of authority in
deciding that personal care given by home health aides was not medically necessary for

Stevens. The parties are to bear their own costs. (See Cal. Rules of Court, rule
8.493(a)(1)(B).)

Humes, P.J.

We concur:

Margulies, J.

Dondero, J.
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et al.,

Respondents,
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NOV 04 2015

Diana Barbert, Glark

A143043
(WCAB No. ADI1526353)

ORDER MODIFYING OPINION
[NO CHANGE IN JUDGMENT]

The opinion in the above-entitled matter, filed October 28, 2015, is modified to

delete the content of footnote 7, 1'éplacing it with the .following:

We grant Stevens’s request to take judicial notice of the Chronic Pain
Medical Treatment Guidelines (effective July 18, 2009), posted at
www.dir.ca gov/dwe/DWCPropRegs/MTUS ChronicPainMedical Treatment -

Guidelines.pdf (as of October 28, 2015).

This change does not necessitate the renumbering of the footnotes.

This modification does not change the appeliate judgment. (Cal, Rules of Court,

rule 8.264(¢)(2).)
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HUMES, B

P.J.
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Counsel for Amicus Curiae
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behalf of Respondents:;

Haight Brown & Bonesteel LLP, Theodore A, Penny,
Melinda Carrido

Mastagni Holstedt, David P. Mastagni, Gary (G, Gomez

Law Offices of Allweiss & McMurtry, Michael A,
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the 2015 Legislative Session (Chapter 807) Resources & Practice Tools

¥ Notes of Decisions

CONSTITUTION OF THE STATE OF CALIFORNIA W Related Statutes & Rules

Article XIV. LABOR RELATIONS & Collateral References

> Cal. Forms Pleading & Practice

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY {Matthew Bender(R)) ch 324
"Ju‘risdic?:lon: Suhject Matter
Cal Const, Art, XIV § 4 (2015) Jurisdiction”.

> Cal. Forms Pleading & Practice
(Matthew Bender(R)} ch 577
"Workers' Compensation.”

> Cal. Points & Authorities (Matthew
Bender{R)) ch 20 "Arbitration.”

E More...

8§ 4. Workers' compensation

The Legislature Is hereby expressly vested with plenary power,
unlimited by any provision of this Constitution, to create, and
enforce a complete system of workers' compensation, by
appropriate egislation, and in that behalf to create and
enforce a liability on the part of any or ail persons to compensate any or all of their workers for
Injury or disability, and their dependents for death incurred or sustained by the said workers in
the course of their employment, irrespective of the fault of any party. A complete system of
workers' compensation includes adequate provisions for the comfort, health and safety and
general welfare of any and all workers and those dependent upon them for support to the extent
of relieving them from the consequences of any injury or death incurred or sustained by workers
in the course of their employment, irrespective of the fault of any party; also full provision for
securing safety in places of employment; full provision for such medical, surgical, hospital and
other remedial treatment as is requisite to cure and relieve from the effects of such injury; full
provision for adequate insurance coverage against liabllity to pay or furnish compensation; full
provision for regulating such insurance coverage in ali its aspects, including the establishment
and management of a State compensation insurance fund; full provision for otherwise securing
the payment of compensation; and full provision for vesting power, authority and jurisdiction in
an administrative body with all the requisite governmental functions to determine any dispute or
matter arlsing under such legislation, to the end that the administration of such legislation shall
accomplish substantial justice in all cases expeditiously, inexpensively, and without incumbrance
of any character; all of which matters are expressly declared to be the social public policy of this
State, binding upon all departments of the State government.

£ Atty General's Opinions
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The Legislature Is vested with plenary powers, to provide for the settlement of any disputes
arising under such legislation by arbltration, or by an industrlal accldent commission, by the
courts, or by either, any, or all of these agencies, either separately or in combination, and may fix
and control the method and manner of trial of any such dispute, the rules of evidence and the
manner of review of declsions rendered by the tribunal or tribunals designated by It; provided,
that all decislons of any such tribunal shall be subject to review by the appellate courts of this
State. The Legislature may combine in one statute all the provisions for a complete system of
workers' compensation, as herein defined.

The Legislature shall have power to provide for the payment of an award to the state in the case
of the death, arising out of and In the course of the employment, of an employee without
dependents, and such awards may be used for the payment of extra compensation for
subsequent injurles beyond the liability of a singie employer for awards to employees of the
employer.

Nothing contained herein shall ke taken or construed to impalr or render ineffectual in any
measure the creation and existence of the industrial accident commission of this State or the
State compensation Insurance fund, the creation and existence of which, with all the functlons
vested in them, are hereby ratified and confirmed.

#F History:

Adopted June 8, 1976.

F Notes:

Z 1. Former Sections
& 2. Historical Derivation

F1.
Former Sections:

Former Art XIV § 4, similar to present Const Art X § 7, was adopted November 2, 1954 and
repealed June 8, 1976.

¥2
Historical Derivation:

Former Const Art XX § 21, as adopted Octcher 10, 1911, amended November 5, 1918,
November 7, 1972, November 5, 1974,

% Related Statutes & Rules:
Insurers for workers' compensation: Ins C §§ 11550 et seq.
State Compensation Insurance Fund: Ins C §§ 11770 et seq.
Appeals Board: Lab C 8§ 111 et seq., 5300 et seq.

Workers' compensation and insurance: Lab C § 3201 et seq,
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A Manthly Duiledn of Key Developments in Workers' Compensation Law { vol. 43, no, 7, August 2015

REPORT: §5 8§53 REFORMS
o DEEMED “ON TRACK™

The enaclment of SB 86 has brovghl ubout & number of

o improvemenis in the worhers' compensalion sysiem, ac-
~ T CGrding o & repor titled "B 863 Assessmniynfiori=
ers' Compensation Reforms™ (July 13, 20154, signed by

David Lanier, Secretary of the Labor and Workforce De-
velopment Agency (LWDA), Chrigtine Baker, Direcior of

the Department of Industrial Relations (DIR), and Destie
Overpeck, Administrative Disecior {AD) of the Division

. of Workers' Compensaion (DWC). In & July 23 DIR

News Release (o, 2015-70) anncuneing the repost, See-

retary Lanier stated that *“The co-equal goals of Governor
Brown's 2013 seforms were to lmprove benefits for in-

jored workers while moderating skyrocketing costs for
employers, , . , This report confivmne that the reforms are

on track. Employer costs are under control and njured
wosker benefits are increasing.”

Increased Bengfif Payments

According to the report, SB 863 raised benefit payments .

for permanently injured workers 30 percent “in two
steps,” in 2013 and 2014, The maximum weekly PD rate
now in effect is $299, the current minimum §160, Befors
Janmary 1, 2013, the rates were §270 md $130 respec-
tively, SB 863 dlso provided for a retum-to work supple-
ment (RTWS) payment fo spproximately 24,000 workers
(see 42 CWCR 102) with permancnt. pastial disability
(PPD)) whose eaminge loss is disproportionale. As of

Jone 30, the DIR had issued 434 $5,000 checks totaling
$2,170,000,

Increased Delivery of Bvidence-Based
Medical Treatment; IMR

Among the list of §8 863’ accomplishments, the repout
ghves precedence to its furthering of the nse of evidence-
based puidelives for deformining trestment of injured
workers, saying that the legislation was eoacted to "pro-
vide fnjured workers with the highest quality of medical
care” which necessitates the use of svidence-based med-
icine, a principle previously esteblished by the reforms of
2003-04, By creating an Independent Medtcal Review
(IMR) program, §B 863 “further sclidified the socletal

gonl of praviding optirmal medicsl care to workers.” IMR, '

says the report; was promulgated to ensore that the it~
mate deternmination of fie need for & requested treatment
be determined by “medical expexts” rather then, as for-
mesty, ‘legal experts.”

Without epplying the governiag principle of evidence
{0 freatment decisions, the report continues, “patients
iy réceive treatment of little or oo value if itis based on
- == = profity habituat practice, miginformation, or fraud,” Be-
o conse IMTR seviewers are Independently contracted, they

are free from “financial incentives or other biases-that

may affect either the treating physician of the utilization
review (UR) physician,”

The report vbserves that appsosimuiely--+5:000-Ih —
applications per month were filed in 2014, the majority of li ] }
them disputing UR drug denials {42 pereent more than
any of the other ten dispuied wreatment modalities mea-

), ity a disproporticnalely Jarpe number emanating

from the Los Angeles and Injand Empire arézs of sopthe
ern California. Tn 2014, IMR upheld UR denials of modi-
fications in 87 perrent of jis final determinations. slightly
higher than the 84 percent UR-uphiold rate for 2013 thal
the administration had reported in its indlial analysis
of IMR data (see 43 CWCR 23) and slightly lower than
ihe §9 pescent reported for 20§5°s first quaster by Califor-

nia Workers' Compensation Institute (CWCI) (see p. 190

s issue,) .

A "key poim® noted In the report's introduetion is that
“TMR decisions are issued well within the stattory time-
frames from receipt of medical Tecords” That assertion
appears complicated given the backlog of applications that
started piling up In 2013 and which, although diminished,
still remains. The Iatest DWC “IMR. Updaie™ (posted a1
www.dir.cagov/dweMR/MR_UpdafesTMR_Updates,

Tt} repors that “there were 26,712 open IMR tequests

as of JTyly, 2015, down from 42,658 open in Januery 1, -
2015, Moveover, meeting statotory timeframes may be a
somewhat difficult endeavor because “issnes Temain re-
garding the timely submittal of medieal records by claim
administrators and the proper doewmentation for appro-
priate cars on behalf of the medical providers””

"The standard gaddeline cited by the Teport as ensixing
evidence-based treatment determinations 1s the Medical
Treatment Utitization Schedule (MTUS). Although “pre-
sumed to be correst regarding fhe most appropriste medi-
cal treatment for common conditions among injured
workezs” 7t is flexible enough to allow apphication of
ofhexr mufhoriiles by mems of a “Medical Evidencs
Search Sequence” of clinjcal decisions for injured work-
ers, Moreaver, the DWC is mandated to ensure that the
MTUS “reflects curtent sciontific medical kmowledge

and provides practical, high quality gnidanee for the care
of injured workers.”

Improved MPN Access and Accountability

Under SB 863, regulations seek to ensure infured worker

access to physicians within their exyployer’s medical pro-

vider petwork (MPN). MENs are now required to have

Meadical Access Assistants available to assist mjured

workers in findfng a doctor and scheduling medicel ap-

pointments, Notification procedures are now designed to

expedite access, When an injory is xeported, the employer

st provide the worker with 8 complete MPN notifica- B

tion describing the MPN's services and how to eccess the N

MPN provider directory. In that directory, physician list- .

ings must be updated-at-least quartedy: I a listed pro- @
. vider no longer treats workers’ compengation patients

within the MPHN, his or her name st be removed from

the directory within 45 days of ceasing to work within the

MPN, MPNe must provide the worker with the names of
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BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS
Copyright @ 2015 by Barclays Law Publishers
All rights reserved

* This document Is current through Register 2015, No. 45, November 6, 2015 *

TITLE 8. INDUSTRIAL RELATIONS
DIVISION 1. DEPARTMENT OF INDUSTRIAL RELATIONS
CHAPTER 4.5. DIVISION OF WORKERS' COMPENSATION
SUBCHAPTER 1. ADMINISTRATIVE DIRECTOR -- ADMINISTRATIVE RULES
ARTICLE 5.5.2. MEDICAL TREATMENT UTILIZATION SCHEDULE

8 CCR 9792.24.2 (2015)

§ 9792.24.2, Chronic Pain Medical Treatment Guidelines

(a) The Chronic Pain Medical Treatment Guidelines (May, 2009), consisting of two parts, are
adopted and incorporated by reference into the MTUS. Part 1 is entitled Introduction. Part 2 is
entitled Pain Interventions and Treatments. These guidelines replace Chapter 6 of the ACOEM
Practice Guidelines, 2nd Edition (2004). Where the clinical topic sections of the MTUS in the
series of sections commencing with 9792,23.1 et seq., make reference to Chapter 6 or when
there is a reference to the "pain chapter," or "pain assessment," the chronic pain medical
treatment guidelines will apply Instead of Chapter 6. A copy of the chronic pain medical
treatment guidelines may be obtained from the Medical Unit, Division of Workers'

Compensation, P.0O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at
http://www.dwc.ca.gov,

(b) The chronic pain medical treatment guidelines apply when the patient has chronic pain as
determined by following the clinical topics.

(c) When a patient is diagnosed with chronic pain and the treatment for the condition is covered
in the clinical topics sections but is not addressed in the chronic pain medical treatment
guidelines, the clinical topics section applies to that treatment.

(d) When the treatment is addressed in both the chronic pain medical treatment guidelines and
the specific guideline found in the clinical topics section of the MTUS, the chronic pain medical
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treatment guideline shall apply.

(e) Appendix D--Chronlc Paln Medical Treatment Guidelines-Division of Workers' Compensation
and Official Disability Guidelines References {May, 2009)--is incorporated by reference into the
MTUS as supplemental part of the Chronic Pain Medical Treatment Guidelines., A copy of
Appendix D may be obtained from the Medical Unit, Division of Workers' Compensation, P.O.
Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov.

AUTHORITY:

Note: Authority cited: Sections 133, 4603.5, 5307.3 and 5307.27, Labor Code. Reference:
Sections 77.5, 4600, 4604.5 and 5307.27, Labor Code,

HISTORY: 5

1. New section filed 6-18-2009; operative 7-18-2009 {Register 2009, No. 25).
2. Editorial correction of operative date in 1 (Register 2009, No. 30).

NOTES:
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§ 9792.24.2. Chronic Pain Medical Treatment Guidelines
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8 CCR 10348

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS

Copyright (c) 2015 by Barclays Law Publishers
All rights reserved

* This document is current through Register 2015, No, 45, November 6, 2015 *

TITLE 8. INDUSTRIAL RELATIONS
PIVISION 1. DEPARTMENT OF INDUSTRIAL RELATIONS
CHAPTER 4.5, DIVISION OF WORKERS' COMPENSATION
SUBCHAPTER 2. WORKERS' COMPENSATICN APPEALS BOARD -RULES AND PRACTICE
PRCCEDURE
ARTICLE 2. POWERS, DUTIES AND RESPONSIBILITIES

8 CCR 10348 (2015)

§ 10348. Authority of Workers' Compensation Judges

In any case that has been regularly assigned to a workers' compensation judge, the judge
shall have full power, jurisdiction and authority to hear and determine all issues of fact and law
presented and to issue any Interim, interlocutory and final orders, findings, decisions and
awards as may be necassary to the full adjudication of the case, including the fixing of the
amount of the bond required in Labor Code section 3715. Orders, findings, decisions and
awards issued by a workers' compensation judge shall be the orders, findings, decisions and
awards of the Workers' Compensation Appeals Board unless reconslderation is granted.

A workers' compensation judge or a depuly commissioner may issue writs or summons,

warrants of attachment, warrants of commitment and all necessary process in proceedings for
direct and hybrid contempt in a like manner and to the same extent as courts of record.

AUTHORITY:

Note: Authority cited: Sections 133 and 5307, Labor Code. Reference: Sections 121, 134, 5309
and 5310, Labor Code.

HISTORY:
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Worker Representation

Either an injured worker or a designated representative may file an IMR request. In
2013, more than four out of 10 (44%) IMR closed cases had a worker representative.
Based on the data available, [t was not possible to determine with cettainty whether the
worker was representad by an atlorney or someone otherwise qualified. Compared fo
IMR applications flied by represented workers, an IMR flled without an injured worker
representative was seven times more likely to be dectared insligible and 26% less likely
to have an FDL Issued (Figure 7; Appendix D).

Figure 7. Final Status of [IMR Closed Cases for Represented and Unrepresented
Workers
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UR Claims Administrators Associated with IMR Applications

IMR applications reflected cases managed in UR by 185 claims administrators. The
volume of WCIS dlaims and IMR applications from the top 10 claims administrators by
WCIS claims market share are shown in Figure 8. These top 10 claims administrators
accounted for 55% of workers' compensation claims filed, 55% of IMR applications, and
55% of FDLs issued in 2013. The remaining 175 Claims Administrators accounted for
45% of WCIS claims, IMR applications, and FDLs,
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Figure 8. Top Ten Claims Adminlstrators: Workers® Compensation Clalms, IMR
Applications, and FDLs
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IMR Decisions

An IMR application can dispute elther one or muitiple UR treatment modifications or
denials. The FDL addresses ali disputed {reatments eligible for IMR and may contain
decistons on muitiple disputed freatments. Analyses in the following sections reflect
treatment decisions from FDLs completed and mailed before December 31, 2013,

Each Individual disputed treatment may be dstermined to be either “medically
necessary and appropriate” or “not medically necessary and appropriate.” An IMR
decision that a disputed freatment is medically necessary and appropriate overturns the

UR decision. An IMR decision that the disputed treatment is not medically necessary
and appropriate upholds the UR decision.

As of December 31, 2013, 3,729 FDLs reported decisions on 7,805 disputed

treatments. The vast majerity of decislons (84%) upheld the original UR decision that
the disputed treatment was not medically necessary (Figure 9).
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I am a citizen of the United States and employed in the County of
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Office of the Attorney General
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San Francisco, CA 94102-7004
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San Francisco, CA 94102
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